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Dear Sir, 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): AE NDLEBE (“complainant”) v EDCON PROVIDENT 

FUND (“first respondent”), ALEXANDER FORBES FINANCIAL SERVICES 

(PTY) LTD (“second respondent”) AND EDCON GROUP (PTY) LTD (“third 

respondent”) 

 

[1]  INTRODUCTION   

 

1.1  The complaint concerns the withholding of a portion of a member’s 

withdrawal benefit following the termination of his employment.  

 

1.2 The complaint was received by this Tribunal on 21 August 2012. On        

7 December 2012, a letter acknowledging receipt of the complaint was 

dispatched to the complainant. On 7 March 2013, the complaint was 

dispatched to the first and second respondents, affording them an 

opportunity to submit responses to the complaint by 6 April 2013. A 

response dated 5 March 2013, was received from the first respondent. 

On 21 May 2013, the third respondent was joined as a party to the 

proceedings in terms of section 30G(d) of the Act, requesting a 
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response to the complaint by 21 June 2013. No response was received 

from the third respondent. On 22 May 2013, the second respondent 

filed submissions. No further submissions were received from the 

parties. 

 

1.3 Having reviewed the written submissions before this Tribunal, it is 

considered unnecessary to hold a hearing in this matter. The 

determination and reasons therefor appear below. 

 

[2]  FACTUAL BACKGROUND 

 

2.1 The complainant was an employee of the third respondent from            

18 April 2006 to 6 April 2012. The complainant was a member of the 

first respondent by virtue of his employment. Following the termination 

of his employment, the complainant did not receive a full withdrawal 

benefit. This forms the subject-matter of the dispute before this 

Tribunal. 

 

[3]  COMPLAINT 

 

3.1 The complainant is aggrieved by the first respondent’s deduction of    

R6 500 from his withdrawal benefit, pursuant to the third respondent’s 

instruction, following the termination of his employment. 

 

3.2   The complainant seeks this Tribunal to investigate this matter, and to 

order the first respondent to pay the R6 500 deducted from his 

withdrawal benefit. 

  

 

[4]  RESPONSES 

 

 First respondent 
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4.1 The first respondent submitted that the complainant was a store 

manager of the employer in Greenstone. Part of his duties was to 

collect money from the store’s cash terminals. There was a procedure 

to be followed when managers collected cash. The procedure included 

confirmation of the cash amount collected and banking it. The 

complainant collected three amounts, whose sum total was R6 500, 

which he did not bank. Upon discovering this, the third respondent 

opened a criminal case of theft against the complainant. The criminal 

case was provisionally withdrawn to permit the investigating officer time 

to finalise his investigations. The third respondent advised that the 

investigating officer confirmed that they were re-taking statements from 

witnesses to finalise their investigations. Following the complainant’s 

alleged conduct, he resigned. Following his resignation a withdrawal 

benefit became payable. The third respondent requested it to withhold 

R6 500 of the complainant’s withdrawal benefit. 

 

4.2 The first respondent further submitted that based on the evidence 

presented to the board of trustees, the complainant’s alleged conduct 

is criminal and caused loss to the third respondent. Accordingly, it has 

agreed to allow the third respondent the opportunity to claim its loss 

from the complainant, through court proceedings. The balance of the 

complainant’s withdrawal benefit was paid to him so that he is not 

prejudiced.      

 

4.3 The first respondent further submitted that as confirmed in the Highveld 

Steel and Vanadium Corporation Ltd v Oosthuizen [2009] 1 BPLR 1 

(SCA) case, it will continue to withhold the complainant’s benefit, in 

order to allow the third respondent an opportunity to finalise its claim 

against him. It further submitted that the board was aware of the fact 

that the third respondent’s right to withhold part of the complainant’s 

withdrawal benefit was not absolute, and that it would monitor the 

progress of the case to ensure that the matter  is not unduly delayed by 
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the third respondent and finalised within a reasonable time, court 

process permitting.   

 

Applicable Law 

 

4.4 The first respondent submitted that section 37D(1)(b)(ii) of the Act 

authorises a fund to deduct amounts owing to an employer by a 

member on the date that the member ceases to be a member of the 

fund concerned. This section provides that the deduction to be made 

must be in respect of compensation for theft, dishonesty, fraud or 

misconduct by the member and in respect of which the member has 

admitted liability in writing to the employer or judgment was obtained 

against such a member. 

 

4.5 The first respondent further submitted that in the case of Highveld Steel 

supra, the court found that funds have the right to withhold benefits due 

to members in anticipation of a deduction in terms of section 37D of the 

Act. It was therefore, entitled to withhold the complainant’s benefit 

whilst the third respondent attempts to secure an order against him. 

 

4.6 The first respondent further submitted that Rule 11 of the rules allows it 

to make deductions from member’s benefits as contemplated in section 

37D of the Act, alternatively, withhold a member’s benefit, pending an 

order of court, sounding in money (see Tek Corporation Provident 

Fund & Another v Lorentz [2000] 3 BPLR 227 (SCA)). 

 

4.7 The first respondent, in conclusion, submitted that it was entitled to 

withhold the complainant’s benefit in terms of section 37D of the Act, 

read together with rule 11 of the rules, and in terms of the Highveld 

Steel supra case.    

Second respondent 
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4.8 The second respondent submitted that the matter was still under 

investigation by the South African Police Service (SAPS) under case 

number Edenvale 55/07/2012. It annexed a copy of the letter by the 

branch commander of Edenvale SAPS dated and stamped 12 March 

2013.     

 

Third respondent  

 

4.9 The third respondent was afforded an opportunity to comment on the 

allegations made against it, as is required by section 30F of the Act. No 

response was received from the third respondent. 

 

[5]  DETERMINATION AND REASONS THEREFOR 

 

    5.1     The issue that falls for determination is whether or not the withholding 

of a portion of the complainant’s withdrawal benefit by the first 

respondent, is lawful. 

  

    5.2 As a general rule section 37A of the Act provides that pension benefits 

shall not be reducible, transferable or executable. The object of section 

37A is to protect members’ pension benefits. However, there are 

exceptions to this principle in certain circumstances. Section 

37D(1)(b)(ii) is one of the exceptions to the general rule. It provides 

that: 

 

    “(1) A registered fund may- 

 

(a) … 

 

(b) deduct any amount due by a member to his employer on the 

date of his retirement or on which he ceases to be a member of 

the fund, in respect of- 

 

(i)       … 
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(ii) compensation (including any legal costs recoverable 

from the member in a matter contemplated in 

subparagraph (bb)) in respect of any damage caused 

to the employer by reason of any theft, dishonesty, 

fraud or misconduct by the member, and in respect of 

which- 

 

(aa) the member has in writing admitted liability to 

the employer; or 

(bb) judgment has been obtained against the 

member in any court, including a 

magistrate’s court, 

 

from any benefit payable in respect of the member or a 

beneficiary in terms of the rules of the fund, and pay such 

amount to the employer concerned;”  

 

    5.3 The first respondent submitted that the third respondent requested it to 

withhold the payment of the complainant’s withdrawal benefit, in order 

to afford it an opportunity to meet the requirements of Section 

37D(1)(b)(ii) of the Act, with the a view of attaching the complainant’s 

provident fund benefit, as compensation for damage caused to the 

employer.  

 

 5.4 In Rowan v Standard Bank Staff Retirement Fund and Another (2) 

[2001] 2 BPLR 1643 (PFA) at 1648B-D, this Tribunal held that section 

37D(1)(b)(ii)  provides that a number of requirements must be met 

before a deduction is permissible. These requirements are as follows: 

 

 an amount must be due by a member of a fund to his or her 

employer; 

 the amount must be due at the date of retirement or on which the 

member ceases to be a member of the fund; 

 the amount must be in respect of compensation payable for damage 

caused to the employer, or legal costs recoverable from the member; 

 the damage caused to the employer must be by reason of theft,  

dishonesty, fraud or misconduct by the member; 
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 the member must have furnished a written admission of liability to the 

employer in respect of the compensation in respect of the delictual 

damages caused to the  employer; or 

 judgment obtained against the member in a court in respect of the 

compensation. 

 

   5.5 If these conditions are met, the fund may deduct the amount due by the 

member to the employer from the member’s benefit payable in terms of 

the rules and pay it to the employer.   

 

 5.6 It is trite law that a pension fund has a discretion to withhold payment 

of pension benefits pending the outcome of a court case for the 

recovery of monies misappropriated by  reason of theft, dishonesty, 

fraud or misconduct and allegedly owed by the member to the 

employer (see Highveld Steel supra).  

 

 5.7 The rules of a fund are supreme and binding on its officials, members, 

shareholders and beneficiaries and anyone so claiming from the fund 

(See Section 13 of the Act and Tek Corporation Provident Fund & 

Others v Lorentz [2000] 3 BPLR 227 (SCA) at paragraph [28]).       

 

5.8 The apposite portion of Rule 11 of the first respondent’s rules, which 

permits deductions from benefits provides as follows: 

 

“11. DEDUCTIONS FROM BENEFITS 

 

11.1 The TRUSTEES shall have the right to make such 

deductions from the benefit to which a MEMBER or other 

beneficiary is entitled in terms of the RULES as are permitted 

in terms of section 37D of the ACT and in respect of which a 

claim has been lodged in writing within such reasonable time 

of the event giving rise to the benefit as the TRUSTEES may 

from time to time fix for making such claims 

 

                          11.2 Notwithstanding any other provisions of these RULES, the 

TRUSTEES may, where an EMPLOYER has instituted legal 
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proceedings in a court of law and/or laid a criminal charge 

against the MEMBER concerned the compensation in 

respect of damage caused to the EMPLOYER as 

contemplated in Section 37D of the ACT, withhold payment 

of the benefit until such time as the matter has been finally 

determined by a competent court of law or has been settled 

or formally withdrawn, provided that 

 

(a) the amount withheld shall not exceed the amount that 

may be deducted in terms of Section 37D(b)(ii) (sic) of 

the Act, 

 

(b) the TRUSTEES in their reasonable discretion are 

satisfied that the EMPLOYER has made out a prima 

facie case against the MEMBER concerned and there 

is reason to believe that the EMPLOYER has a 

reasonable chance of success in the proceedings that 

have been instituted, 

 
(c) the TRUSTEES are satisfied that the EMPLOYER is 

not at any of the stage of the proceedings responsible 

for any undue delay in the prosecution of the 

proceedings, 

 
(d) once the proceedings have been determined, settled or 

withdrawn, any benefit to which the MEMBER is 

entitled is paid forthwith, and 

 
(e) the TRUSTEES, at the express written request of a 

MEMBER whose benefit is withheld, may, if applicable 

and practical, permit the value of the MEMBER’S 

benefit as at the time of such request to be isolated, in 

whatever manner the TRUSTEES believe appropriate, 

from the possibility of a decrease therein as a result of 

poor investment performance.”      

 

    5.9 The first respondent has complied with the provisions of rule 11 of its 

rules by withholding a portion of the complainant’s benefit payment, 

which represents the amount of damage he may have caused the third 

respondent by reason of theft, until the matter is finalised by our courts. 
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The complainant may, in terms of rule 11(2)(e) of the first respondent’s 

rules, in writing request the portion of the benefit which has been 

withheld to be isolated so that it does not decrease as a result of poor 

investment performance.  

 

    5.10 This Tribunal takes note that the criminal investigation is still on-going 

and that there has not been an undue delay on the part of the third 

respondent in finalising the court proceedings. The branch commander 

of Edenvale SAPS indicated in a letter dated 12 March 2013, annexed 

to the second respondent’s submissions, that on 26 July 2012 the 

matter was withdrawn in court and the docket was returned to him for 

perusal. Whilst perusing the docket, he found that there was a 

statement missing, which needs to be obtained. He further indicated 

that the matter is still under investigation and that it will be taken back 

to court, and summons will be served on the complainant. This Tribunal 

therefore, finds that the first respondent acted lawfully in withholding a 

portion of the complainant’s withdrawal benefit, in the amount of         

R6 500 (which represented the amount of), in terms of rule 11 of the 

first respondent’s rules, read with section 37D(b)(ii)(bb) of the Act, 

pending the outcome of the criminal matter instituted against him (see 

Sayed-Essop v Non-Ferrous Metal Works Pension fund and Another 

[2000] 9 BPLR 1051 (PFA)). The complainant has further not suffered 

prejudice as the balance of his benefit, in the amount of R111 315.30, 

has been paid to him.     

 

[6]    ORDER 

 

1. In the result, this complaint cannot succeed and is hereby dismissed. 

 

 

 

DATED AT PRETORIA ON THIS 8TH DAY OF JULY 2013 
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____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 

 

 

 

 

 

 

 

                    

Section 30M filing: Magistrate’s Court 

Parties: Unrepresented 


